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ABATEMENT OF SUIT, See Oivil Procedure Code (1908), section 92 . . 296 

ACQUIESCENCE Possession far many years by co-shar or— Pres umpfoon 
— Gonsent .] When ono co shiner 1ms boon m exclusive* possession of 
a particular plot lor x very long time and has made constructions 
thereon tho presumption is that he is m possession with the 
consent of the othor co-sharers. The other co-sharers cannot after 
lying by for many years come in and ask to have tho constructions 
demolished. 

^ Laliaso Knar Mahabir 'iiwari ,, .. 4X2 

ACQUISITION OF LAND, See Act No I of 1894, soctLons 9, 18 and 25 09 

ACTS ~18(i0— XLV (Indian Penal Corns), sections 32 and 83 — 
Offence of rape committed by a boy undo font teen — Presumption.] 

Bold that tho presumption ot English law a, gainst tho possibility of 
tho commission of tho ofloneo ol iapo by a boy undor the age of yeais 
14 has no application to India * 

Einpoior t>. Par s Ram. Dube .. .. 187 

— ' — section 182, See Civil Pro- 
cedure Code (1908), sections 08 and 70, schedule III .. 834 

— — 6 motion 185—** Pr operty * * 

—Exclusive right >o sell drugs ] Held, that a person who bid at an 
auction of the right to soil drugs witlun a certain area undor a 
false name, and when tho salo was confirmed in his favour, domod 
that ho had ovor made any bids at all, was nghtly convicted ot an 
offence under section 185 of the Indian Penal Code. Queen v. 
Beatooddeen t 3 W.B., Or. B„ 33, loicrred to. 

^ Emporor t> Bishan Prasad .. ## .,128 

• — SECTIONS 332, 323— Public 

servant in the execution of /m duty a* such — House search by Excite 
Inspector without a warrant— As autt on Inspector,] An JiXoiso Ins- 
pector in searching the house of a poison, und* r the suspicion that 
ho would find cocaine there, comuuUod many irregularities IIo 
had no warrant auMioruung him to make the anarch, ho had brought 
only one search witness and he <U tooted a comtublo to scale tho outor 
wallof-tho house. Tho accused assaulted and be.it, him Heidi that 
tho Inspector and tho constable ware not acting in tho disclnuge 
of their duties as public servants and tho accused wore not guilty of 
aft offence undor si etion 332 of the fndian Penal Code, but were 
guilty oi an ohoilou punishable under section 323 of tho said Code, 

Queen- Empress v. Datip, I L. B., 18 AH, 246, followed. 

** Empress v, Mukhfcar Ahmad M 353 

SECTIONS 800 AND 37 2— Kid- 
napping— Buying or selling minor gv Is for tho purpose of prostitu- 
tion*} A low caste girl left her law ml guaidian of her own ireo will 
and *ubso<ju<‘rxtly mot the aeouHod Ewass Ah and lived with him for 
some tune Later he mule hor over to certain persons who, repre- 
senting that she was a m. mb**r of a higher c isle, induced a member 
of such higher caste to take her m marriage and to pay money for 
her in full belief that such representation was true 

BM that Ewaz Ah was neither guilty of an offence undor sec- 
tion of the Indian Penal Code, inasmuch as he did not take or 
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entice he r away from her legal custody, nor of” an offence under 
section 372 ot the said Code King-Emperor v Bam Chanflai , 12 
A. L J , 20 5, Empr ess of India v Sn Lai , I L R, 2 All., G94, 
r followed. King- Emperor v. Jetha Kuthoo, 6 Bom. L R., f 785, referr- 
ed to. r r 

Emperor u. Ewaz All *. ♦ ♦ f .. f .. 624 

ACTS— 1860 — XLV (Indian Penal Code), section 4,50— Lurking house 
trespass— Intent — Burden of pi oof] The accused w*is found inside 
the complainant’s house at 2 am., and when an eslod made no 
statement as to his leasons foi being there. On being sent up for r 
trial he stated, but could not prove to the satisfaction of the court, 
that he had an intimacy with a widow living m the house. "Held 
that the piosenco of the accused m the houbo at that hour pointed 
to a guilty intent and it was loi him to rebut that presumption. 
Emperor v IJin, 1. L R , 29 All, 40, followed. Emper or v Jangi 
Singh, I. L. R , 26 All., 194, Sella Mjuthu Servaigaum and Mottayan 
v Balia Muthu Karuppan , 21 M. L J , 101, Qucon-Eviptes s* v 
Rayapadayachi, I L R, 19 Mad, 240, Picmanundo Shu ha v. 
Bnndaban Chung , I. L R,, 22 Calc , 094, loforrod bo. 

Emperor ^ Mulla .. .. .. .. 395 

— -1872 -I (Indian Evidence Act), section 3Q— Evidence— Confes- 
sion^ Admissibility of , in evidence against co-accused— Joint tnal] 

One out of sevoial accused person* who wete being t,rie<i jointly for 
an offenco undei section 193 of the Judfan Penal Codo pleaded guilty 
and made a statement implicating himself and other accused. The 
Magistrate, however, did not convict him merely upon his pioa of 
guilty, but upon the evidence and upon the statement made by him. 

The Magistrate also took tho eonbssion of this accused into con- 
sideration as against the others 

Reid that the course taken by tho Magistrate was not only 
admissible, but that in the oircuni stances of the ctse the Magistrate 4 
would not have oxoicised a sound discretion in convicting the con- 
fessing accused at onco on tlio strength of his own statement alone. 

Emperor v Dip Naram , , . . » 247 

SECTION 32, CDAtsu (0) — Evidence 

-'Pedigree;] A document, anoient and gonumo, purporting to bo 
a family pedigree, was pi oducod in evidence m a mutation ease by 
one Jiraj. The record was brought boforo tho civil court m a suit 
m which the plaintiff’s relationship to ono Hulas, the last mule 
owner of certain property, was m question, 3naj stated that h* 
had received tho pedigree from his grandfather It was not protect 
who had propared tho pedigree Reid that it was not necessary to 
show who had made the statements mentioned in the pudigroo and 
that it was admissible m evidence under section 32, clause <>, of the* 
Evidence Act. 

Jahangir v. Sheoraj Singh , § ^ (jqq 

— — section 11G, See Benami tran- 
saction .. .. .. .. <557 

1871— XXIII (Pensions Act), sections 4, 5, (?— Suit, for a decla- 
ration affecting the liability of Government— Jurisdiction of civil 
court ] Tho plaintiff came into Court claiming m effect a decima- 
tion that he was entitled to be considered as tho assignee of the 
government revenue payablo in respect of certain property as being 
the reversioner to ono Dalpat Rai, who was tho last assignee. He 
Sr a purporting to bo a* cortificato under section 6 

of the Pensions Act, £8 71, but it was a cortificato granted m respect 
•of some former litigation between the plaint iff and a rival clainSht 
^ to the property. 
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Reid that the suit as framed could nob hoontortamod with- 
out the production ol a certificate m conformity with section 6 of 
Act No. XXITT of 3871 , that the certificate produced was not m 
conformity \fith section G of tho said Act, and that m any case it 
would bo impossible bypass a docico m favour of the plaintiff with- 
out affecting tho liability oi Government to pay snob giant within 
the meaning Si the section The Secretary of Slate fo? India v. 
Moment , I. L R., 40 Gale , 801, distinguished. 

# Secretary of State foi India in Oounoil v. Jawahir Lai,, 888 

AOTkS — 187*2— -IX (Indian Contract Act)* si-otion 27 — Agreement m 
ikdrainl of (rale - Mutual tty nr went between two neighboring 
land-owners not to hold cat lie maihets on the i>ame day ] Bold tlmt 
an agieomont ont tod mto by an owner of land with the owner of 
adjoining land, to tho effect that a market, for tho sale of cattle 
should not be hold on thos.nno clay on the Jands'of both of them, is 
nut an agiOomunl. to which the pimciploof .section 27 oi tho Indian 
* Contract Act, 1872, applies • 

Pothi Ram V. Islam Fatima .. . 212 

ShOTioN s W), <> i — App/ op/ ia~ 

Hon of payments ] An appropi lation of payment must be made by 
the dobtoi an. tho time of prying and by tho creditor at the tune of 
lecoivmg tho money. li ncith. i oL them mulcts tho appropriation 
the law approp lates the payment to the oiiihost debt * 

Sections 50 to (51 of the Indian Contract Aot enacted the rule 
of tho Civil J jaw as laid down m Clayton's cave, 1 M>r„ 6 72 (004), 
with coi lam mudiileu turn. 

Kuiulan I ml v dagannath , . 049 

— 3877— 111 (Indian Rwusimiation Act), mcotions 8a, 8't, 84, 8/>— 
f*t escalation of doe aments fm uujisti u*wii — It et fist ration if document 
is pitisenteil by an unauthon ed person, not valid —Jmisdtctum of 
lt<tyish')%n<f Offleet to nujiste) document — Admission of etrecutum by 
'executant of deed, efficl of ; on re</istnition~~ Prevention of ft and 
object of sections 82 to do — Duty of com is not to at low defeat of 
piomstons of Act. | Sections 82 and 8 I ol tin* .Registration Act (IK 
ol J87f) relating to the presentation of documents for registration 
are imperative, and their provisions musi bo stnetly followed, and 
whole it was proved (hat agents who piescnied deed-, ol moi tgugo 
i oi registration had not bet n dul> aul hoi*i55<*<l m tho murium pros- 
cribed hy (ho Act io ptesont them, the deeds wen* held not to ho 
validly regiHleied. so as ( undoj sot tn»n 4U) to a fleet immovable 
p sporty or to be received m* valence of any transaction affecting 
such property , or nndor section »VJ of the Transfer of Propel ty Act 
(IV of I8H *,) to he effective as mortgage ». 

A Rcgistiarur Huh Regislrar ha-, no jurwdmtum to register a 
Aoeument unless lie m moved to dr. so hy a person who has executed 
or claims undoi it oi by tho repr* s« utativo or assign of such person 
or hy am agent of such person, repiusentutivo or assign duly authei- 
n*ei!4»ytt powm of ittonmy executed and authenticated in the 
( manner prose i ils d by w ction 88 of the Act. 

Mxmitunfa of a deed who attend a Registering Officer to 
admit execution ol it cannot be treated lot* the purposes of suction 
82 oi the Act as presenting the doe l lor icgistrabion. They would 
no dfmbt be assenting to the icgistivtam, but that would not ho 
sultieient to give the Itagistming Ollicoi jurisdiction 

One object of 8 *etions 52 io 80 of tho R 'gist Miami Act, III of 
1877, wan to make it, diiiiewilt for poisons to commit bauds by 
fncuiiH of registration under tho Act, and it<*is the duty of the 
courts in India not to allow the imperative provisions of the Act 
to be Actuated. 
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Mri Prasad v. Baijnaih, I.L.R , 28 All , 707^ and the principle 
laid down mMugib-un-mssa v Abdur Bahim, I L. R., 23 AR., 232 , 

L. R , 28 I A., 15, followed 

• Jambu Prasad v. Muhammad Aftab All Khan 1 • • * 49 

ACTS— 1877— I (Specific Relief Act), section r 42- Mmt far dec- 
laration of title — Property involved in possession ofC&urt of Wards 
for person entitled thereto— Parties to suit .] On the doath of a 
mahanfc, the right of succession to whose math was disputed, the 
Oburt of Wards took possession of the math and declined to hand 
it oyer until some one should establish his right to the mahantship. 

Meld m a suit for a declaration of the titlo to the mahantship* 
brought by a claimant thereto, (1) that the Court of Wauls was not 
a necessary party, and (2) that this did not offend against the 
provisions of section 42 of the Specific Relief Act. Ooswarm Banchor 
Lalji v. 8r i Gtrdhar ig », I L R., 20 All., 120, distinguished. 

Jagannath Gir v Tirguua Naml .. .. L85r- 

— — — section 42, See Civil Proce- 
dure Code (1908), section 9 .. .. .. 313 

1877— XY (Indian Limitation Act,) schedule II, article 

164, See Act No. IX of 1908, schedule, I, aiticlo 1(54 .. .. 597 

1881— Y (Probate and Administration Act), section 50— 

Civil Procedure Code (1908), sections 114 and 151 — Letters of Admi- 
nistration — Cancellation of order — Pr ocedure .] A court which has 
once granted letters of administration .cannot revoke thorn without 
notice to the person m whose favour tiny have boon granted 

Where letters of administration ha\e boon granted ex parte 
and an application is made to rovoko them, it is open to the court 
concerned to proceed either under section 114 or section 151 of the 
Code of Civil Procedure or under section 50 of the rrobato and 
Administration Act, 1881. 

Parman v, Bohra Nok Rem , .. 380 

1881— XII (North-Western Provinces Rent Act )— Mortgage 

of occupancy holding —Behnquishment— Bights of mot tgagee.] An 
occupancy tenant mortgage \ his occupancy holding at a time when 
the Rent Act of 1881 was m force. In the year 1911, he entered 
into an agreement with his zammdars to relinquish his rights with 
the object of defeating the rights of the moitgugoe — Meld, that the 
relinquishment was ineffectual as against the mortgagee. Jatgopal 
Maram Singh v. UmanDat , 8 A, L. J , 095, approved. 

Bri j Kumar Lai v Sheo Kumar Misra , . . . 444 

— 1882- 1Y (Transfer op Property Act), sec iton 54— Sale Con- 
dition attached to the payment of the put chaw money— Public 
policy] Whore a deed purporting to bo a sale deed contained 
stipulation that the price should be paid withm one year, provided 
that possession was obtained witbm that time, if possession was 
not obtained, then the payment of the puce should bo postponed, 
and further that m the event of the vendee not getting the pro^orty, 
the price should not be paid at all, held that the tramact^n 
amounted to a sale withm the meaning of section 54 of the Transfer 
ox Property Act, and the condition postponing tlio payment of 
the consideration was not contrary to public policy. 

Kauleshar Piasad Misia v Abadi Bibi .. 631 

~ ~ section 59— Mortgage 

deed executed by pat danashm ladies, attestation o f—Beguirements as 
to identity of executant and as to witnesses seeing signatures 
made— Waiver of right of priority by first mortgagee m favour of 
second mortgagee — Bight to tecover unsatisfied portion of claim in 
subsequent ju%t from purchaser of mortgagor’s interest m qtfCer 
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property comprised in mortgage ] Ir a suit on a mortgage executed 
by two pardanashin ladies the defendant objected that the deed 
had not baen duly attested m accordance with the provisions of 
section 59 of the Transfer of Property Act (IV of 1882), as inter- 
preted m the decision of the Privy Council m Shamu Patter v. 
Abdul Kadir B&vuthaH, I. L. R., 35 Mad., C07 ; L. R., 30 I. A„ 
218, anc^ was therefore not operative as a mortgage. On this point 
the High Court differed, Sir H G. Richards, 0. J., finding that the 
attestation was not complete, becauso the attesting witnesses had 
n%t actually seen the signatures of the executant put on the deed, 
and Sir P. 0. Banbbji being of opinion that that requirement as 
weftl as all othois necessary had been observed. Bold (upholding 
the finding of Banbrji, J ) that the deed had been duly attested 
within the moaning of section 59 of the Act. Two at least of the 
witnesses wore well acquainted with tho executants, and though 
they did not see their faces, they recognized their voiocs and saw 
them sign tho mortgage deed Bold (affirming the decision of the 
dligh Court) that tho fact that tho # plainfczffs (respondents) had not 
m a foimor suit insisted on their right as puor mortgagees, but 
had waived it m favour of the socond mortgagees, and so loft their 
claim only partly satisfied, did not, under tho circumstancos of tho 
caso, disentitle them from recovering the unsatisfied portion of 
the debt m the present suit from the appellants (defendants) who 
# were purchasers of the mortgagor's mtorcst m other portion of thp 
property comprised in tho mortgage. 

Padarath Halwai v. Ram-Narain Upadhia , . , , 

!tS— 1882— IV (Transfer of Property Act), section 72 — Mortgage 
• — Bight of mortgagee m possession to charge for repairs and add % - 
tions to the mortgaged property .] During tho subsistence of a 
' mortgage of a house, the mougagoo being in possession a portion of 
tho house, consisting of a luxohcJia room foil down. The mortgagee 
replaced this at a cost of Rs. 147-^, making it pacca- But ho then 
proceeded to add, without the oonsent of tho mortgagor, an upper 
Storey at a cost of Rs. 113 and a stair-caso costing Rs. 46*8-6, aud, 
on suit by the mortgagor for redemption, he claimed a right to add 
the various sums so spent to the prmoipal mortgage money, whioh 
was Rs *400. 

Bold that^the mortgagee's claim could only be allow od m so far 
as it fell within tho terms of section 72 of tho Transfer of Property 
Aot, 1882, and it was allowed as to tho first item, but not as to the 
upper storey or tho stair-caso Arunaoholla GJieUt v. Sithayi Ammal 
I. L. R., 19 Miid., 827, and Sammo v. Abdul Wahid, Weekly Notos 

1888, p, 208, followed. Bahmat-ullah v. Yusuf Ah, 10 A L. J., 124, 
and Shepard v, Jones, 21 Ch. I)., 469, referred to 

RupanSmgh v. Champa Lai 

— » — — - — ■ section ^— Mortgage — 

Co7tfirtbution<-~Oharge .J In tho year 1830 one Tikam Bmgb, who 
with so^ral sons constituted a joint Hindu family, oxoou tod a 
mort gage of a village forming part of tho joint family property. In 

1889, no with five of his sons, executed a socond mortgage of the 
same village. In 1891, ho, with two of his sons, executed a third 
mortgage of the same village. Tikam Singh died and tho sons 
partitioned the village amongst them into several mabals. Tho 
first jpaortgageo brought a stub for salo on his mortgage, ^and having 
obtained a decree, brought to sale the share of Hat Singh, one of 
the brothers, aud the mortgago was discharged. Thereafter Hot 
'Singh brought a suit for contribution and obtained a decree. 

After the sauafaotion in this manner of the mortgage of 1880, the 
othor brothers discharged the latter mortgages of*l889 and 1891 and 
then%joughfc the present suit for contribution against Het Singh, 
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Held that m these circumstances the plaintiffs were not entitled 
to a decree against Hei Smgh Heir Btasad v. Baghunandgn Bra- 
sad , I. L. R. f 31 All , 166, referred to. 

Kashi Ram ViHet Smgh .. .* 

• * 

ACTS— 1882— IV (Transferor Property Act), section 89— -Execution of 
a decree— Benamidar ] Held that m an application # under section 
89 of the Transfer of Property Act the fact that tho court came to 
the conclusion that the applicants transferees wore benamtdars was * 
no bar to its granting an order absolute. A benamidar is competent 
to take out execution of a decree. Intihhab Husain v Bafi-un-mssa 
Weekly Notes, 1907, p 39, Yad Bam v Umrao Smgh, I L. R , 21 
All., 380, Hand Kishore Lai v Ahmad Ata, I L. R., 18 Alt, *69, 
Bxchcha v. Gajadhar Lai, I L. R , 28 All , 44, Barmeshwar Datt y. 
inardan Datt , I L. R., 37 All , 11 leferrcd to. 

Kamta Prasad v . Musammat Indomati 

* • •• 

5 section 99 —Sale of mort - * 

gaged property in contravention of terms of section— Bight of represen- 
tatives of mortgagor to redeem ] It a mortgagee brings tho mortgaged 
pioperty to sale in contravention of the provisions of section 99 of 
the Transfor of Property Aot, 1882, such sale is not void, but 
merely voidable If such a sale is confirmed, tho auction purchaser 
whether he be an outsider or tho mortgagee bidding with the Wo 
of the Court, obtains an indefeasible title, and the right of tho 
mortgagor and those who ropiesent him to redeem is absolutely 
extinguished. J 

Bara Chand v* Imdad Husain, , I. L R., 18 All., 325, Muhammad 
Abdul Bashid Khan v. Dilsuhh Bai f I. L R , 27 All. m Ma lan 
MaTcund Lai y. Jamna Kaulapum, , 2A.L J., 123* and Manoh 
Brasady. Bah Bam, 1A L J 360, followed, Jhabba Lai v. Chha/ju 
Mai, 4A L J, 787, overruled. Sardar Singh v. Batan Lai 1 LR 
36 All., 516, Askutosh Sikdar v. Behari Lai Kirtania L L R 35 

Calc., 61,and Lai Ghowdhury y. Kishun Benhad Kisser • 

14 0. W. No 579, referred to. ^sser t 

Lai Bahadur Smgh v. Abharah Singh 

• * • •• 

7~ I I SECTION 108 fj ) 

Lessee or hoensea^Agnoultural Imd let for building purposes under 
special agreement and afterwards included in neighbouring town.] 

Some fifty years ago, by an agreement between the Government 
the zamindai s and certain butobers, a certain area, of oaltmted land 
adjoining the city of Allahabad was let m plots to the bntohera fon 
building purposes at a umfoim lont of Rs. 10 per bigha There was also 
a proviso against arbitrary enhancement of the rent SubsoouoCtlv 
the land upon which the butchers had settled was moluded m the 
~ 5al ^ mlts ° f the 0lty oi: Allaliabad , and was oallod muhalla. 

One of the butohers having sold his house, the eamindars sued him 
and^s vendee under the terms of the wajib-ul-arz claiming either one- 
fourth of the price, or, m the alternative that the sito might be cleared 
and possession made over to them. 6 aarea 

Held that m the oiroumstanoes these sites were not suhient m.. 
ordinary law with reference to village sites oocumed hv.l-L? th ? 
tenants, but the butchers must be faken to bo fosseo^ afd 
absenoe of a contract to the oontrary, their riehts « + n rne 

ferable without reference to the samindars. S SU<A W0r0 trans ‘ 

Abdul Haq; o. Datti Lai 
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licence has been given ^ Held that the rule laid down by section 59 
of the Indian Easements Act, 1882, is not independent of that laid 
down by seotion 60, and does not oonfei upon the transferee any 
higher rights*than those possessed by the transferor. 

Ras Behari JM v Akhai Kunwar . . , . . . **91 

ACTS — 18$?*— VI (Ikdun Companies Act), sections 67, 96 and 123— 
Contracts entered mto by companies — Agi cement to refer to a rbitra* 
fion— Whether seal of the company necessary .] JBeld that section 96 
of the Indian Companies Act, 1882, did not require that an agree- 
ment entered mto by a company with a person who held a contraot 
fdr the working of a certain portion of the company’s business, to 
refer disputes which might arise bo tween the parties to arbitration, 
should be made under tho seal of tho company. 

Ganges Sugar Works, Ld. v. Hun Miah . . * . 273 

1887— IX (Provincial Small Cause Courts Act), seotion 35— 

• Jurisdiction— Munsif vested zoithjhe powers of a Judge of the Court 
of Small Causes succeeded by one not vested with such powers—* 

Appeal .] When a Munsif vested with tho poweus of a court of small 
oausos is succeeded m offico by a Munsif not ve.sted with such 
powers, tho latter under socti on 35 of tho Provincial Small Cause 
Courts Act, is bound to try tho suits pending on the file as regular 
suits and an appeal lies against his docision. Shiam Bihan Lai y. 

Kali , 12 A L. J , 109, followed Mangal Sen v. Hup Chand , L *L, 

R., 13 All., 324, dissented from , Kanita Prasad v. Mahabal Singh , 

6 0 C., 81, Dulal Chandra Deb v Bam Jjfaram Deb, I. L. R., 31 
Calo , 1057, and Bam Chandra v. Qanesh , I. L R , 23 Bom , 882, ro- 
foried to. 

Sarju Prasad v. Mahadeo Panda .. « f ,, 450 

— 1887 — XII (Bengal, N.-W. P and Assam Civil Courts Act), sec- 
tions 21 and 22— Notification by the High Gout t authoi wing appeals 
f? 07)1 Munsif s to be ^picfened to ** Subordinate Judge— Junsdiction ] 

f IftfoZthjit whoio the High Court m tho oxorci.se ol powers conferred 
upon it by section 21 (4) of the Bengal, North-Western Provinces 
and Assam Civil Courts Act, 1887, issued a notification that appeals 
from i*he decree of any particular Munsif should bo il preferred to* 1 
tho Court of Subordinate Judge named or designated therom, tho 
Subordinate Judgom quostion had power not merely to reooivo such 
appeals but also to heat and decide them. Solum Lai v. Baldco 
Pershad, 7 Oudh Casos, 321, approved. 

Shoo llarakh v. Ram Chandra , . .. 76 

JL — — — , „ 

BECKON 22, CLAUSE (3) - Act (Local) So IX of 190 L (Agra 
Tenancy Act J, section 197— Transfer of an appeal in a suit 
cogmiabU by a Bevcmio Court to a Subordinate Judge— Powers 

* exercisable by the latter .] Held that whero, under seotion 22, clause 
(1), of Aot No, XII of 1887, a Distnct J udgo transfers an appeal to a 
Subordinate Judge, the lattor may, if the section bo applicable, 

02cc#eu*o any of tiro powors vestod m tho appellate court by section 
197 of tho Agra Tenancy Act. Baba Hancian Prasad v f Ghangur, 

I. L R., 10 All., 300, followod, 

Afjsal Shah v. Muhammad Abdul Karim 232 

— 1890—' VIII (Guardians and Wards Act), sections 12, 24, 25— 

Minor Grant certificate— li'tesh application fo> custody of minor— 
Jurisdiction— Ho regular suit maintainable .] Tho mother of a 
minor girl applied to bo appointed her guardian Tho girl was 
alleged to havo boon taken ivw.ty by her elder sister, but no action 
under section 12 of Aot Vlll of 1890 was asked^or. She got a cork* 
fidhte of guardianship issued to her. Later she applied asking for % 
possession of tho person of her daughter Held that she was 
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entitled to do so. She was charged with the oustody of 'the ward 
and could ask the court to assist her to perform the duties jxnposed 
upon her by section 24 of the Act. The District Judge was em- 
powered to enforce all the provisions contained in the Act for the 
benefit of the minor. Further, that no separate suit could have 
been brought for the purpose. Sham Lai v. Bindo, I. L. R., 26 All., 

594, followed. % 

Q ucere*— Whether an appeal lay! from the order of the Judge 
rejecting the application. 

TJtma Knar v.BhagwantaHuar .. „ 615 

ACTS— 1890— IX (Indian Railways Act), section 75— Articles of 
special value lost in transit— Liability of Railway Company for the 
loss thereof .] The plaintiff who was a passenger on the defendant 
railway booked three packages from Howrah to Khurja. One of 
them contained silver and silk articles of the description mentioned 
m the second schedule to the Indian Railway Act, as articles which 
must be declared, hut the plaintiff aid not do so The package was 
lost and the plaintiff brought this suit for damages Beld t that 
section 75 of Act IX of 1890 is one of general applicability to all 
classes of goods ; and inasmuch as the plaintiff did not declare tho 
contents of his trunk that was lost in transit^ tho Railway Adminis- 
tration was freed from all liability for the loss thereof, both as 
regards scheduled and non-scheduled articles contained therein. 

East Indian Railway Company 4 v. N K. Roy. , , 463 

—1—1894 (Land Acquisition Act), bections 9—18 and 2$ —Effect 
of omission of owner to state Ms claim under section 9 — Reference 
under section 18 — Limitations of powers of Judge ] The facts that 
there had been previous negotiations between the Government and a 
parson whose land the Government wishod to aequiro and that the 
Government was aware of the price which tho owner had asked for 
the land would not afford a sufficient reason for tho owner omitting 
to put in any claim under section 9 of the Land Acquisition Aotj * 
1894, nor relieve the owner from tho consequences of such omission 
as set forth in section 25. 

Naram Dat v. The Superintendent of Dehra Dun * «« 69 

■% SRJOTJONS25 AND 36, CLAUSE (2)— 

Compensation — P? mctple on which it should he awarded ] Whore 
oulturable land in^the hands of tonants was aoquirod temporarily 
for the purpose of digging kankar, it was held that, having regard 
to section 36 of the Land Acquisition Act, 1894, such portion of the 
compensation as m-ght he awarded to the owner for the purpose of # 
restoring the land to its original condition was not assessable until 
after the term of occupation had expired. In tho circumstanced of 
the case also this amount was not rightly asse&sod on tho probable 
value of the kankar which might hypothetical bo extracted from , 
the land. 

Secretary of State for India m Council v, Abdul Salam 
Khan .. .. .. *.847 

1898 -YI (Indian Post Office Act), sections 19, 61 and 70— 

Offence— Cocaine— Transmission of, by post. ] Held Ithat cocaine is 
not a substance which falls within the purview of seotion 19 of the 
Indian Post Office Act, 1898, and it is not an offenco undor that A^pt 
to transmit the same by post. 

Emperor v Ismail Khan „„ ?89 

— 1899— II (Indian Stamp Act), section, 4— Stamp— Settlement of 

family property effectedjhy two deeds, one modifying the other— Bull 
duty paid on the first ] ulwo brothers, having come to an agreement m 
ft) the settlement of their joint property, embodied this agreement 
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in a deed which was duly stamped according the value of the pro- 
perty dealt »with thereby. Subsequently the parties to this deed 
executed a second deed of settlement which modified the provisions 
of^the first m certain directions, but dealt with no property which 
was not oovered by that<laed. Both deeds were contingent on the 
happening of events which at the time of the execution of the second 
deed were still future events. 

Held that the transaction effected by the two deeds fell within the 
purview of section, 4 of the Indian Stamp Act, 1899, and, the full duty 
having been paid on the first deed, the seoond required a stamp of 
one *upee only. 

Stamp Deference by the Board of Bevenue , , 159 

ACTS— 1899 — (Indian, Stamp Act), section 4 —Stamp -Settlement- 
Gift of property made by one deed— Agreement to secure expenses of 
dynor entered into by another ] Twojbrothers executed deeds each in 
favour of the other. Ono was a deed of gift of all the property of the 
executant, and it was stamped to its full value. The other was a 
deed [coming within no known category, hut it provided for the 
expenses during his life-time of the executant of tho deed of gift 
and hypothecated certain property to secure the payment thereof ; 
only a portion of tho 'property thus hypothecated, however, was — - 
deluded in the deed of gift. The second document bore a stamp of 
Bs.lQ. 

% Held that the two documents wore part of the same transaction 
and amounted to a settlement within the meaning of section 4 of 
the Stamp Act, and the stamp duty paid was sufficient* 

Stamp Rofci once by tho Board of Revenue , . 264 

— — sfction 57 (b) - Reference by 

Boarfl of Revenue — Document to which reference relates not in 
existence.] Held that sections 5G and 57 of tho Indian Stamp Act 
empower the High Court to docido questions relating to instruments 
already m existence and winch have been made the subject of action 
by tho Collector acting under soctions 31, 40 and 41 of the Act. 

Thoy do not empower tho Court to give an opinion upon a 
deed which may or may not come into oxistonco hereafter 

Stamp Deference by tho Board of R -venue . . 125 

1907 — III ( Piiovinoial Insolvency Act), sections 18, ,% and 

47 •a-Power of court to dispose ess thud persons of pi oy&iy l denying 
to an insolvent— Inquiry as to ownership of property alleced to belong 
to the insolvent— Procedure] A court exoremng jurisdiction under 
tho Provincial Insolvency Act, 1907, has power to inquire whether 
property m tho possession of a third party and alleged by the ricei* 
ver to bo property of tho insolvent is really so or not, and zf it finds 
that sunk property is tho property of tho insolvent to order its 
delivery to the receiver. But m making such an inquiry iho Court 
^should follow tho procoduro of a Civil Court in a civil suit ; should 
roquiro tho receiver and tho party m possosmon to state their lespec- 
tivo oases m writing , should fix issues, and should give tho parties 
an opportunity of producing evidence. 

m 

Bansidhar v Kbaragajit .. .* 65 

— v ~ -• - - suction 31 —“Secured 

creditor n — Insolvency— Agreement appointing cf editor agent for tale 
of debto7'*s goods— Proceeds io be paid to a editor.] The owners of a 
printing and publishing busim ss who owed tnoney to a bank 
ontorc4 Into an agremont with tho bank, tho substanoo of which 
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was that all books then in stock and all books to be published 
thereafter were to be made over at once to the bank ; that a com- 
mission at a certain rate was to bo allowed to the bank on the sale 
of the books, and that the sale proceeds of the books wore to be 
oredited to the debtors’ loan account evei^montfy after deducting 
the commission duo to tho bank There were also othor olauses, 
and finally one 1 Ram Gharan Shukul agreed to action behalf of the 
bank as sole agent for tho salo of debtor’s books. 

Held that the bank was, on this agreement, entitled to rank ah 
a secured creditor of the owners of tho printing and publishing 
business m the insolvency of tho latter, r 


Allahabad Trading and Banking Corporation Limited v. 

f 

Ghulam Muhammad . . .. .. .. 888 

ACTS— 1907— III (Provincial Insolvency Act), bfotion) 34 — A decree 
for talc of certain piopcrty ioas obtained by one of the of editors— Prior 
to sale j udgement-debtor was ad) tufgcd insolvent — Position ofothei cre- 
ditors ] Section 14 oi tho Piovmcial Insolvency Act was intended to 
put the creditors of tho insolvent who hove not actually attached 
the property boforo the date of tho Older of adjudication m as good a 
position as creditor^ of the insolvent who but for his insolvency 
would have been entitled to a rateable distribution of tho assets 
realized on an oxeoution salo. Certain property was attached < 
before judgemont and a decree was subsequently obtained for its 
sale , but prior to a salo actually taking placo the judgement-debtor 
was adjudged an insolvent. Held , that as tho oi dor of adjudication 
was passed prior to tho sale of tho property it must bo regarded as 
the property of tho judgement-debtor w and as such was availabio to 
the general body of creditors. 


Kashi Nath v Kanhiya Lai Bharma , , .* 453 


— -Section 35— Insolvency 

Bight of one ct editor to challenge claim of another— -Duty of cdurt 

to mguife— Jurisdiction,] Held ' that it is open to any creditor of an 
insolvent to challenge the validity of a debt sot up by another credi- 
tor and, if he does so tho Judge is bound to inquiro into tb* truth 
gf his allegations in the insolvency, and cannot merely refer tho 
applicant to his remedy by suit, 

Khushhali Ram v. Bholar Mai 252 


— — : section 43— J Beceiver's 

report — Insufficient to base a conviction on.] On report by a receiver 
of an insolvent’s property to the effect, that the insolvent had 
fraudulently transferred certain property of his just before hh was 
declared an insolvent, and that he had concealed the fact that ho 
was the owner of a certain shop, the court conviotod him under 
section 43 of the Provincial Insolvency Act. Held , that a receiver's 
reports do not constitute legal evidence upon which an order under 
section 48 of tho said Act can be based, and therefore a cdhviction 
under seotion 43 based only on a receiver’s report is bad 
Emperor v Ghiranji Lai , I. L. R„ 36 All , 57b ; JSTathu Mai v. The 
District Judge of Benares , ,L L. R., 32 All., 547, and Ex parte Camp* 
bell, In re Wallace , 15 Q E» D. } 213, referred to, 

Nand Kishore v . Suraj Mai # . , , r . . 429 

— 1908— IX (Indian Limitation Act), section 5— Limitation— 

Appeal — Discre lion of court -Barrister— Liability of, for negligence.] ^ 

Held that an appeal will lie on the question of limitation whore the 
lower appellate Gourt m admitting the' appeal to it under section 
5 of the Indian Limitation Act has not exorcised a judicial discre- 
tion. 
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The mere fact that 1/he papers of the case and a fee of some sort 
had been left with a legal practitioner in order that he might file 
an appeal, but that he had not done so and had returned the papers 
only after the expiry of the period of limitation, would not be m 
itSelf a sufficient ground lor admitting an appeal 37 days beyond 
time. 

Per RichardS, 0. J — Semble that if an advocate who is a 
barrister or other professional gentleman leceives and accepts 
instructions to file an appeal or make an application and the client 
loses his right to appeal or make the application as the result of 
the negligonoo of the barrister or practitioner to file the appeal or 
application within time, such barrister or vakil would be liable to 
his client m a court of law. 

Buddhu v . Diwan . . . * * , ,.267 


ACTS— 1908 — IX (Indian Limitation Act), (section 6, See Civil Porce- 
dpro Code (1908), section 48 # .. .. 

— — -SCHEDULE I, ARTICLE GO — 

Limitation— S u%t to recover money aepoMcd with banking firm.] 
There is no doubt, since the passing of the Indian Limitation Act, 
1908, that a suit for the recovery of monoy deposited with a banker 
and repayable on demand is governed by article 00 and not by 
article 69, of the first schedule to the Act. Dharam Dan v. Qanqa 
Devi, I L. R., 29 All , 773, referred bo. « 

^ Juggi Lai v. Kishon Lai .. ** 

— — SCHEDULE I, ARTICLE 62— 

limitation— Suit for money had and received— Suit by heir to recover 
share of inheritance from person appointed to wind up estate 1 
♦Where, ponding arbitration m respect of the distribution of tho 
estate of a deceased person amongst his heirs, the estate was by thou 
consent put m charge of a third party who was to realize the assets 
and nay tho debts, it was held that a suit by one of tho heirs to 
recover from such person her share by inheritance was a suit for 
“ money had and received u and was governod by article 62 of the 
first sohedulo to the Indian Limitation Act, 1908. 

MJaih-ud-dm t>. Imtiaz-un-msaa Bibi M ^ 

— SCHEDULE I, Abtiglh 62—Limitat ion— 

Debt due to ail the heirs of a deceased recovered by some of them— Suit 
by remaining heir for recovery of her share.] Some of the heirs of 
a deceased Muhammadan bio ugh t a suit upon a mortgage m his 
favour impleading as a defendant tho remaining hoir. The plaxatifis 
obtained a decree, and in execution thereof brought tho mortgaged 
property to sale on the 21st of May, 1900, and purchased it themselves 
for a sum slightly in excess of tho amount of tho dooroo and oosts. 
Tho doereo-holders auction purchasers paid in the excess and got 
possession. On tho 1st of dune, 1912, the remaining hoir sued to 
recover her share m tho mortgage monoy, or, in tho alternative a 
share m property purchased, 1 

ESld, that tho plaintiff had no oauso of, action so far as tho 
property was concerned, and that as to tho * monoy her suit was 
barred by article 02 of tho first sohedulo to the Indian Limitation 
Aot, 1908. Mahomed Wahid v. Mahomed Ameer , 1 L. R , 32 Calc 
627, followed. Umardaraa Ah Khan v Wilayat Ah Khan, L L. R.* 
19 All., 169, and Mahomed liiasat Ah v. Basin Dana, L L* R 21 
Gale., 167, referred to. 

Amina Bibi v Hajm-unmissa M 

- — ; — : — - * — * SCHEDULE I, ARTICLES 62 , 120 

~8eprate Hindu family— Property managed by otie member-Beompt 
of rwmea by that member— Suit for partition.] Three brothers who 
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had been living with their father as a join* Hindu family obtained 
under the will of their father, in whose hands it was separate pro- 
perty, a considerable amount of movable and immovable ^property. 

The property * bequeathed was divided by the will into three lots , 
but the legatees still continued to live as a jjomt Hindu family and # 
the property of all was managed for a series of years by one 
member of the family acting as if he were the ^karta of a joint 
Hindu family. 

Held, on suit by the widow of one of the members of the family 
to recover irom the manager her deceased husband’s share of 
money received by the defendant as manager, but owned by all the 
three membeis of the family m equal shares, that the suit was not a 
suit ior “money had and received,” but was one to which article 
120 of the hrst schedule to the Indian Limitation Act applied. 

Parsotam Rao Tantia v Radha Bibi .. „ . . 318 

ACTS— 1908 - IX (Indian Limitation ^ct) schedule I, Article 62— ^ 
Limitation— Succession certificate obtained by one of the heirs of a 
deceased person— S ait by remaining heir for recovery of her share.] A 
certain Muhammadan m the year 1903 obtained a succession certi- 
ficate to realize debts due to his deceased uncle and realized some of 
those debts. In the yoar 1913, the widow of,his brother, who had died 
^subsequent to the death of his uncle, bi ought the present suit for her 
husband's share of the money realized. Held, that article 62 of the 
first schedule to the Indian Limitation Act, 1908, governed the suit, 
and as no money had been realized by the holder of the succes- 
sion certificate within three years of the suit, it was barred by 
limitation. Amina Bib% v. Najm-un-nissa Bibi, I. L. R. 37, All., 233, 
Parsotam Rao Tantia v. BadhaBai , I L. R., 37 AH., 318, Mashi-ud* 
dm v. Imiiaz-un-nissa Bibi, I. L. R„ 37 All., 40, Mahomed Wahib v 
Mahomed Ameer , I. L. R , 32 Gale., 527, followed, Umardara % AH 
Khan v. Wilayat All Khan, I. L. R., 19 All., 169, distinguished. 

Abdul Ghafiar v. Nur Jahan Begam ,♦ 434 

-SCHEDULE I, ARTICLES) 91 AND 120 — Suit 

to aset aside a mortgage — Mortgage deed executed without considera* 
turn and not intended to be operative — Cause of action .] A suit*to sot 
aside a mortgage-deed was brought nine years after its execution 
on the ground that the defendant only recently threatened to 
bring a suit on the basis of it, though when it was executed 
it was never intended to be acted upon, no consider aation having 
passed for it. Held, that the suit was barred by limitation, no 
matter whether article 91 or article 120 of the first sckedule to the 
Limitation Act applied to the suit, the facts entitling the plaintiff iJb 
have the document set aside having been known to him from* the 
very outset, Smgarappa v, Talari Sanjivappa, I L. R., 28 Mad., 

349, and Vithai v. Han , L L. R., 25 Bom., 7S, referred to. 

Qasim Beg v. Muhammad Zia Beg .. 640 

‘ SCHEDULE I, ARTICLES 125 AND 

120 — Hindu law— Hindu widow — Suit for declaration that alienation 
by widow enures only for life— Reversioners— Bight of suit .] He W, that 
although the existence of nearer reversioners may be a bar to a more 
remote reversioner suing for a declaration that an alienation made 
by a Hindu widow does not enure for a longer period than the 
life-time of the widow, yet he is net entitled to wait until limitation 
has expired in respect of all the nearer reversioners before bringing 
his suit. The period of limitation for such a suit is, under article 
125 of the first schedule to the Indian Limitation Act, 1908, twelve 
years from the date of the alienation'for nearer and more remote 
reversioners alike, c 

Xanwar Bahadur v* Bmdraban r M 195 
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ACTS— 1908— IX (Indian LimsATioN Act), schedule I, article 132— 
Limitation— Suit to enforce payment of money chat ged upon immovable 
pi opei ty —Instalment bond — Meaning of ‘ becomes duef ’] A mortgage 
deed executed on Jbe lbth oi July, 189U,provided that tbe mortgagors 
pay*the prmcj pal amount secured m ten years by instalments of Rs, 

625 ye<uly and that interest should be paid monthly. There was 
this further clause It we lail to pay the interest atoresaid m any 
month, on the principal by the stipulated period, as specified above, 
or no payment is made m a year, the mortgagee shall under all 
those circumstances be at liberty to realize the entire amount with 
the interest afoLesaid m a lump sum through the court by means 
of a Suitfiom the mortgaged and other movable and immovable 
property and the person of us the executants.” There was also 
this further provision .—“If the mortgagee m order to got interest 
does not bring a suit in default of any instalment and wo are unable 
to pay the money, the interest should continue up to the stipulated 
period often years and alt w r it up to the date of realization/' No 
payment was ever made of either principal or interest, and tho 
mortgagees ultimately brought a suit on the mortgage on the I2th 
of Juno, 1912. 

Be Id by Richards, C. J. and Tudball, J (Banerji, J., dissenting) 
that the suit was baned under aiticlo 182 of schedule L to the 
Indian Limitation Act, 1908, tho mortgage money having become 
dufc when the firs>t default was made. Vasudeva Mudaiiar v. 
Srinivasa PiLLia , I L. R. 80 Mad., 42(5, Beeves v. Butcher , 2 Q. B. D., 

^BQ9, Sitab Chand JSFaharw Haidai Mail , I L, R., 24 Dale., 281, and 
Perumal Ayyany . Alagxnsami Bhagavathar , 1 L. R., 20 Mad., 242, 
referred to. 

BFettaJca) uppa Qoundan v Kama) a Sami Goundan, I. L. It., 22 
Alad , 20, Maharaja of Benares v. Nand Bam , 1. L. R., 29 AH., 431, 
SkanJcar Pta^adv. Jalpa Piat>ad t 1. L. R., 1G All., 37 1 ,Aj udhta v* 

Kunjal, 1. L. R , 30 All., 123, and Jmeswa? JDas v. Mahabcer Singh, 

I L J.1 Oslo , 103, distinguished. 

Per Banerji, J.— Having regard to tho second of tho provisions 
above cited the suit was not barred by limitation. Where a creditor 
is authored to wait lor the full pouod stipulated for repayment, 
the money does not become duo, withm the moaning of article 132 of 
the first schedule to the Indian Limitation Act, 1908, until that 
period expires 

Gaya Dm v t Jhumman Lai .. ,« 4Q0 

. Schedule I, ariicle 134— 

Mot tgage Sale by mo? t gag e~~Su.it fo> redemption by mortgagor 

against moitgagee and vendees — Plea of pw chase for con side) at ion 
—Omission of the wo/ds “in good faith ” m whole 134. J The 
omission of the woids m good hath *' from the ui tide 134 of the 
first scht dule to tho Limitation Act of 1908 does not entitle a 
person who pui chases with full knowledge that his vendor's title is 
merely th£b of mortgagee to tho benefit of the article, 

* Drigpal Singh v, Xallu „ ** GC0 

schedule I, Article 164— 

Application to set aside an ox part odtoee passed when Act Pto, XV of 
1877 was %n force-** Limitation.} ThopLmtifi obtained an ecu parte 
decree on tho 29th of November, 1904, which was made absolute on 
the 24th of August, 1907. 2ho proclamation of sale was biought to 
the villago on the 19th ot Dtandxr, 1912. The defendant 
on tho 9th of January, 1913, applied to have the ex parte decree set 
aside. The plain tiff contended that tho defendant hud knowledge 
of the decree prior to i9io, and, therefore, he? application was 

4 
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barred by article 164 of the Indian Limitation Act of 1908. Tbe 
defendant contended that article iC4of tbe Limitation Act of 1877, 
applied to her case. Held that the defendant's application was 
barred by article 164 of Act IX of 1908. Hope Mills Limited v. 
Yithaldas Pranjivandas, 12 Bom L. R., 730, referred 'to r 

Jia Bibi v Ilahi Bakhsh f .. .. .,597 

ACTS’— 1908— IX (Indian Limitation Act), schedule I, article 182, r 
See Execution of decree .. .. .. 527 

,1908— XVI (Indian Registration Act), section 47, See Act 

(Local) Ho. II of 1901, section 97 .. .. 59 

(Local)— 1899— III (Court oe Wards Act), sections 16 and 2&— 

Claim not notified— Maintainability of suit — Admissibility of 
documents .] Section 20 of the Coui t of Wards Act, 1909, applies 
only to cases, whore persons who havo notified their claims under 
section 16 of tho said Act have failed to produce their documents. 

Where the property of the debtoi was taken over by the Court of 
Waids at a timo when the Court of Wards Act of 1899 was m ford 
and the creditor did not notily his chum under section 16, hut 
brought a suit upon his bonds after the property was released by the 
Court of Wards, held that the bonds wore admissible m evidence and 
the suit was maintainable. Collector of Ghazipur v. Balbhaddar 
^ Singh, 10 A L. J., 234, overrulod. 

* Ashraf Ah v . Kalyan Das * . . . . * 5$5 

— SECTION 

48— Notice of suit — Amendment of plaint— Whether fresh notice * 
rendered necessary by amendment J Certain persons who intended 
bringing a suit against a ward under the Court of Wards upon a * 
promissory note of date the 2Jth of November, 1909, served upon 
the Collector by way of notico under section 48 of the Court of Wards ' 

Act, 1899, a copy of the proposed plaint, in which they stated 
“ For a long time there were money dealings between the shop of 
the plaintiffs and Kunwar Pohkar bmgh, caste Thakur, resident of 
mauza Ghungchai. Accordingly the said Pohkar Smgh, having 
adjusted his account under the former promissory note, dated the 
15th of Novembor, 1907, exeouted a promissory note on the 20th of 
November, 1909." 

In the course of the suit the plamtifis discovered that thoy 
could not succeed on the promissory nJ»e of the 20th of November, 

1909, inasmuch as Pohkar Smgh was already a Ward of Court 
at the date of its execution, and accordingly asked and obtained 
leave to amend their plamt and base their claim entirely on the 
promissory note of the 15th of November, 3.907, *■ 

Held, that m these circumstances no fresh notice to the Oturt of 
Wards was rendered necessary by the amendment of the plaint, 

Mclnei ny v. The Secretary of State for India , 1, L R., 88 Calc,, 797, 
referred to. 

Baldeo Prasad v. The Collector of Pilibhit t , , 18 

—(Local)— 1901— n (Agra Tenancy Act), sections 4 an* 19— 
Question of proprietary title— Jurisdiction— Civil and Bevenue 
Courts — Res judicata.] In a suit for ejeotaent m a Revenue Court 
(Assistant Collector) the defendants pleaded that the plaintiff 
4t brought them from their villages and established them m the 
property promising that they should have the property m 
The Revenue Court found that these were the true facts, and oamo 
to the conclusion that the defendants were “ rent-free holders of , 
the land m suit, which was given to them m gift by the plaintiff/* 

The plaintiff appealed to the Comnfissioner, who confirmed the 
finding o-f the Assistant Collector. 
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Held, that the plaintiff could not reopen in a Civil Court the 
question of the defendant’s right to the land, inasmuch as the 
decision of the*Assistant Collector had become dual, no appeal ha i g 
been made to *ho proper Court, namely, tho District Judge. 

*Shahaade Singh v. Muhammad Mehii All Khan, l h 
8, Bed Saran Kunwcp v. Bhagat Deo, I L R.» 38 All., 453, ana Beni 

• Bands v. Baja Kausal Kiihm, I. L. R , 29 AH., 100, reforrod to. 

9 Sundar Kunwar v, Dina Nath, 

ACTS — (Looaii) —1901 — II (Assa. Tekakot Am), sbotioit 20, otAOSu (2) 
—Occupancy holding —Transfer — Mortgage executed before me 
Act came into force— Kxecation of decree ] A nsutmotutry 
mortgage of an occupancy holding executed before me coming i> 

’ force of the Agra Tenancy Act, 1901, is a good mortgago. Jf a 
Laly Ram Kali , 3 A L J. 40, and Barham Rai v« Sn wwm 
Bow, 8 A. Ij J , 1301, followed. 

* Where, therefore, the mortgagee, mot having obtained possos» 
sion, gets a decree for possossion, the pid gomont-dobfcor cannot, hoc 
up seotion 20 of tho Aot as a bar to its oxooution. 

Rang Lai Kunwar «. Kishori Lai • * • * 

— skotiok 22 —Occu- 
pancy holding— Succession — ** Lineal descendant ' —Hindu law— 

• Adaption,’] Held, that, as rogards tho right of succession to an 

occupancy holding a Hindu who has boon adopted ootwos to be the 
lyagardesoendant of his natural father for the purposes of section 
22of tho Agra Tenancy Aot, 1901. Lala v, JSTahar Smqh, I. L. «•» 
34. All, 358, followed. JSTandan Teioan v. Raj {***’ 

Select Deoisions, 1904, Ho. 5, approvod. AH Bahhsh v, BarkaUuUali, 
I* Ci. R , 84 All., 419, distinguished. 

Thamman Singh v. Dal Singh .. * * ^ 

b ffTnmnroN Z2— Occupancy 

Jmlding*~8 accession— Hindu laio ] One P. an occupancy tenant 
died while tho Rent Aot of 1831 was in force leaving a widow and a 
daughter him surviving, Tho widow entered mto possession ana 
died after tho prosont .Tenancy Aot had come into force. The pre- 
sent suit was brought by the biothois and no phtnvs of P to ojeot 
the daughter and to got possession of tho holding. Held that the 
plaintiffs had no htlo either under .section 22 of the Agra ronaury 
Act or under Hindu Law. 

Nathu v. Gokaha, ... •* •* 

* ~~ BKcrnoN 82— Suit for posses- 
sion of pot Hon of holding — Suit maintainable .] All that section 32 of 
the Tona#ey Aot provides against is tho splitting up of a holding 
or tho distribution of tho rent so as to hind tho li nd-holdors QJuUoO 
2 does no moro than enact that a suit brought, for such a purpose 
shalf not bo ontortamod by a Civil or Revenue Court ; but where a 
plaintiff sues for possession of a portion of a fixed raio tenancy 
allogmg that he is owner thereof and tho defendant is a trespasser, 
such a s*it is not barred by the provisions of section 32 of the Agra 
Tenancy Aot, 1901. JfajbhuUah v. Qulsher Khan, I. L. R., 29 All., 
66, followed. 

Kodar u, Doo Naram, T. L. R., 37 All. , , - • •• 

— - section 95— Scope of 

section— Power to fix rent not given] It was never in t ended that 
tho oourt in proceedings under section 95 of the Agri» Tonanoy Aot, 
1901, was to Ax tho amount of rent Under section 95 it was 
intended that the court shoul^ ascertain what in fact was tho 
ront payable, * 

Bam Oharaa Lai v. Harim-unmissa Bibi J 
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ACTS— (LoaAr,)— 1901— H (A<jba Tenancy Acs), section _95— 
Jurisdiction - Civil and Revenue Courts — Res judicata — Dispute 
between two rival claimants to a holding ] A sued B <for ejeot- 
menfc m a Court of Revenue, alleging that B was 3m sub-tenant, 
and obtained a decree, B then sued m the 0<vil Court for a declar-f 
ation that he was the owner of a certain occupancy holding and for 
possession if he was found not to be m possession. # 

Held (1) that B’s suit was properly triable by a Civil Court and 
not by a Court of Revenue and (2) that the previous judgement 
the Court of Revenue ejecting B could not operate as res judicata* 
Neither was the suit barred by section 95 of the Agra Tenancy 
Act, 1901. That section deals wil h questions arising between land- 
lord and tenant, and not between rival claimants to a tenmey 
Jagannath v Ajodhta Stngh, I. Ii R , 35 All , 14, followed. Diwan 
Singh v. Randhera , 12 A. L. J., 1322, overruled, 

Kanhai Ram V . Durga Prasad • • . . * , 223 

- SECTIONS 95 AND r 

167— Jurisdiction— Civil and Revenue Courts — Suit for ejectment 
of tenant — Decision of incidental question by Revenue Court — Suit 
in Civil Court with the object of defeatin'] the Revenue Court's 
decree— Res judicata ] In a suit for ejectment of a tenant filed in a 

«*«^gourt of Revenue the defendants pleaded that they held under an 
uqexpired lease granted by the plaintiffs karmda. The plaintiffs 
replied that the karmda had no authority to grant the lease. The 
Court of Revenue decided the issue thus raisod m favour of the 
defendants and dismissed the suit. The plaintiffs then sued in a 
Civil Court asking for a declaration that the lease was without 
authority and was not binding on them. 

Held that the suit would not lie. Tho Coart of Rovenue, in a 
suit the main object of which was the ejectment of tho defendants, 
had jurisdiction to decide the question of the validity of the loaso, 
and the suit was haired by the operation of sections 95 and 167 of 
the Agra Tenancy Act, 1901. Oomti Kunwar v. Gudri , I, L R.,^5 
All , 138, distinguished. Rat Knshn Chand v, Mahadeo Smgh } 

Weekly Notes, 1901, p. 49, referred to. 

* 

Ram Singh v Girra j Singh . . • . 41 

— section 97 — Attes- 
tation of instrumentby Revenue Court or officer — Act fifo XVI of 1908 
( Indian Registration Act,) section 47] Held that where a lease 
has been attested by a Revenue Court or officer under section 97 of 
the Agra Tenancy Act, 1901, such attestation, m the same way as 
registration under the Indian Registration Act, relates back to the 
date of execution of the document. ' 

Banwari Lai v. KhubiRam .. .. 59 


section 164 — Suit 

by co-sharer against lambardar for share of profits- Burden of^oroof,] 

In a suit by a co-sharer against a lambardar for his share of pjpfifcs 
under section 164 of the Tenancy Act, if the oo-sharer gives 
general evidence to show that the rents are greatly m arre ir, that 
the tenants are solvent and that there are no special circumstances 
why the rents should not havo been collected, the onus is shifted on 
to the defendant of showing that for some reason not connected 
with his own negligence or misconduct he was unable to collect the 
rents, Mithan Lai v Mizaji Lai , 10 A. L. J , 529, followed. 

Shiva Chandra Singh v Ram Chandj$» Singh . . . . 595 

— r - section 167— Juris- 

diction — Civil and Revenue Cgurts w Matter \%n respect of whicfi a 
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iuit might have been brought ” in the Revenue Court ] Tho owners 
o oar tam zamindsri property first mortgaged the proporty and then 
xecateaa perpetual leas > of soma land appertain mg thereto The 
ortgagees brought the zarmdari to sila, and it was pui chased by a 
ganger The auction purchaser th*n su ‘d the h'sves m the Civil 
Taco 1 £or re oovoi y of possession of the land hold by them. The 
ees were directed to institute a suit m the K 'venue Court to 
, Htff 10 t 6 f l ues ^ i,on wh other they worn or wore nob tenants of the 
ijJ . ia in* this suit the auction purchaser admitted the existence 
„ * enail3 7v hut pleided that the precise nntuio of the tenancy, 
f P arfcl cnlir the validity of the pmp'bnal loiso was n >fc a nutter 
f f er f? ,na 2 ,10n %n that suit . A dsomo was passed by the Ilovenuo 
r»m. rt T^° that the lessees were tenants of the pUinhft auction 

F t aser ; Subsequently tho plaintiff amended his plaint by asking 
him Sim ^ le “ e °to**tion that tho perpetual lease was nob binding on 

that the suit so framed was barred by section 107 of the 
for «io/*t? aa °7 '^ c^5, The plamtiff mi jht have instituted a smt 
vahdiHr m f a ^r m Rsvenm Oiurfc, m the cruise of winch tho 
Sm* 7 i 7 P QrP3 *'Uid loise wo ill hiv^ to be d'tiuninui, flam 

v. GW; Singh, I L. B., 37 All , 41, followed. 

Sher Khan v. Dcbi Prasad ..254 

5 ^12° 1 TT (Aciu Tenancy Act), section 107, See 
m Xn of 1837, 8'ction 22(3) .. .. .. 222 

pr„ „ , , - — 7” — srciiON 199— s >itf /nr eject* 

ment ~ j iea Utat defendant ?can hnlimt untie* an unnjwed tea,e~ 

$ue< &on of proprietary title 1 In a su t for ejectment m a Court of 
3venu e d if'm bint plo.id *d tln.t he was ont.itd *<l to n*n\tin m 
possession u n d nr a certain sir t-p^hgi kwotho term of which lmd not 
expired Tho Court of Revenue trrntol tho qu'stmn tlm, rmwad 

fl l ofc, °* 1 100 of th ‘> Agra Ton mev Act, VH)l, and 
airecfed the defendant to file a flint, in Urn Civil Court within three 
months ^ vmdic^fci hts right U >hl that s^t ion }90 wm not :j 

Hint in tho (hvd 

thr °° monfchs from fcll ° tl lt0< > c the order of tho Court 

Suraj Main. Hira Kit n war ## M P 5 

— — “-(Local) 1903— II fBuNr»rjriTfn\Nn A r TCNATTON op I ant> Arid, 

inon ! P f ? fabomnUto 1 in sootmm :? of tho Thmd. iUund I en 1 - 
is ^> L Lam A ° f ” J? 01 ' to n vohmtnv tram for, ami there 

t fJX VlSl0n : n th ? $ ot wh?ch K ‘ an «nU»n ling pre- mptnr 
to got tho sanction of the Collector to km* a unit for pre-empt, on. 

Therefore a court is not entitled to gr mi a deere > f or niwtnfi- 
ouestmn not entitled to purchase tho property m 

question not being a m n-nber of agricultural frilm witlon the 
meaning^of section 3 of tho BuncTolklund Alienation of Land AH. 

^ Suraj Bhan v. Somwai pun ,, m 

~H ( f^ nBr ; K,TANn , Ar.TRVATrov nr T.Avn Arr), b- n ms .1- 

Ahnn^^t f r cha ^ 1 r,, ° ° r u " > l.'lltl, „i I f , Kill 

I s ”' rv "' s w ’"> »" m-ml, IN I.f . n 

^ r m n0t l' ,in »« Ttv. an t (Ik* ,.p.v 8 i,m. -f 

illicit .on. , ,*v.*n ;!, U„. v ;ir ,s 

party h in^Bnn^ii!h° T' 01 v! " f lhP n,,lt ' of l»'<- I’.o- 
lonify «f B lk , hanI w ’ w ' an 1 8'ibi ■Mtirnttly Urn 

pereon fcL ik? ph °? WW MnW by fchn ««•••« 4 a eortft.a 
person from whom it was pro-ompWt, Xho Collootor, however, 
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did not sanction the sale, but ordered the name* of the purchaser 
to be recorded as a usufructuary mortgagee. Later, the mortgagors 
sold this very property to the plaintiff He brought this suit 
to redeem it from the defendant who was m possession ars a prior 
mortgagee. Held , that the plaintiff had a right to redeem the 
property from the defendant inasmuch as the ultimate right of 
redemption remained m the representatives of ifhe original 
mortgagor, This right they wore entitled fto transfer to the 
plaintiff 

Ram Nath t>. Harani . . . . « * •• 

ADJUSTMENT. Plea of— See Execution of decree ♦. •• 

ADMISSION OF EXECUTION, See Mortgage . . 

ADOPTION —Suit by reversionerito set aside adoption —Previous suit by 
adoptive mother , binding effect of— Civil Procedure Code (1908), 
section 11 ] A Hindu window as such brought a suit to set aside an 
adoption of a son ma de by her on thfl ground that she was not 
vested with authority from her husband to adopt. The suit was 
contested by the adopted son and it was decided by the court m 
India,, on the ground ofjestoppel. It was, however, held by the Privy 
Council that the adoption was valid and that the adoptive mother 
had authority from her husband to adopt. 

—^Sifter the death of the widow, the present suit was brought by an 
alleged reversioner to the estate of her husband for a declaration 
that the adoption was invalid and for possession of the estate 

Held, per Banebji and Ghamijbjb, JJ (Richabds, O.J., dissent- 
ing) that the widow represented the estate and the interest of the 
reversioners to her husband, and as the Privy Council had held in 
the previous suit that the widow had full authority to mate the 

adoption that decision was binding on the reversioners and the pre- 
sent suit was not maintainable 

Per Riohabds, C.J , (contra) the deoision m the suit of the , 
widow was not binding on the reveisioners and the present suit was 
maintainable, 

Risal Singh v. Balwant Singh 

—See Act (Local) No. II of 1901, section 22 

— See Hindu Law .. 

ADVERSE POSSESSION — Bight acquired by expropvietary tenant ] 
Semble that although a lease-hold or an exproprietary interest can be 
acquired by adverse possession as against the person who is the 
lessee or the exproprietary tenant, yet where thore never has been a * 
lessee or an exproprietary tenant it is not possible to become sucji 
by adverse possession. 

Basdeo v Ulfat Rai .. • • • • • * 

ADVERTISEMENT, See Trade Mark 

AGREEMENT, appointing creditor agent for sale of debtors goods, See 
Act No. Ill of 1907, section 31 .. .. .. ••r 

iir bbstbaiitt op tbade, See Act No* IX of 1872, section 27 

AGRICULTURAL TRIBE, See Act (Local) No. II of 1908, seotion 3 . . 

ALIENATION, See Civil Procedure Code (1882) 

See Hindu Law • . . . . • *« * 

ANNUITY, See Charge »« •• •• •• •• 

APPEAL, See Act No. IX of 1887, section 35 

■ ■ ' - — - See Act No. XII of ^887, sections 21 and 22 . • .. 

— See Act No. IX of 1908 , seotion 5 «• v 0 
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APPEAL, See Civil Procedure Code (1908), section 105 

— - See Civil Piooedure Code (1908), order IX, rule 13 

See Civil piocedure Code (1908), older XL VIII, rulo 1 

— 9 See Civil Procedure Code (1908), section 193 

■ « See Criminal Procedure Code, section 408 ( b ) . , > . 

— - " -Transfer o ?— See Act No, XII of 1887, section 22 (3 1 

To His Majesty m Council, See Civil PLOceduio Code (1908), 

section 199 (o) 

APPELLATE COURT, See Civil Procedure Codo (1908), Older XXIII, 
rule 1 

clause power of. See Criminal Procedure Code, section 195, 


APPLICATION FOR EXECUTION, See Execution of doci eo 
„■#_ _ - See Act No VI ol i$S2, Sections 07, 90 and 123 

ARBITRATION, See Civil Procedure Code (1908), sootion 105 
APPROPRIATION, of payments, See Act No. IX ol lb f /2, s.etmm, 
5Si*“bl . » •• •• * * •• • , 

ASSAULT, See Act No, XLV of 1800, sections 832, 823 

See Criminal Pioccduro Code, sections 3 4tj and 489 

ASSISTANT COLLECTOR. Juiisdietion of—, See Civil Procedure 
\ Uode ( 3L9u8), sections 68 und 70, schedule III , t , w 

ASSISTANT SESSIONS JUDGE, See Criminal Piocedure Code, section 
408 (5) • • • * •• • * •• **' 

ATTACHMENT. Effect of , See Civil Procedure Code (1908), 

section 73, order XXXV11I, rules 5, 8 and 10 ; order XXI, ruleh 52 

and 63 « « « • * • » . M *,i 

* Withdrawal ol — ,Sce Civil Procedure Co<ie (1882) .. i 

ATTESTATION OF INSTRUMENT — 14 tineas how for a ff tried 
with knowledge of content*.} The muiu attestation of an instrument 
by a person does not necessarily mipoil concurrence by him m the 
transaction evidencod thereby, liaj Lukhee Ihtbui v. Uohool 
Ghundei Ghowdhty, 18 Moo. 1 A , 299, reieiu d io 'Ihe <j ties turn 
whether attestation ul document should bo hold to imply assent is a 
question oi fact and mubt bo detemuned with loloiouee to Mm 
circumstances of each case «uud the ILgh Court cannot out or lam it 
flr second appeal. Deno Nath Dae v. A Qti*zoar Bhattaehm ya % 21 
Indian Oases, 367, and Mewa Singh v* DhagwatU Smyht b indmn 
Oases, 252, referred to. 

Lakhpati v. RambodJbt Singh. ## jj 

Tf— See Act (Looal) No. II of 1901, section 97 , , lt 

* See Act No* IV of 1882, section 59 , * *.4 

BANDHU, See Hindu law . , .. . . , t 5 

BARRISTER, See Act No IX of 1908, section 5 <g 

“BECOME DUE , 99 meaning oi, See Act No, IX of 1908, schedule I, 
article 132 .. * . tt * * 4< 

BjSNAMIDAR, See Act No. IV of 1881, section 89 , . 4 

Bight of sutL’j JMd on suit for Halo on a mortgage, that 

the facts that the mortgagee named in tho ho^d is only a benamidar 
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and that the “real owner of the bond is kno\vn to the court, are no 
bar to the maintenance of the suit by the person named in the 
bond as mortgagee. Yad Ram v Umnao Singh, I. L R.,r2l All, 

"380, referred to. „ 

Paimeshwur Dat v Anaidan Dat .. .. 113 

BENAMI TRANSACTION — Hind u with wives and a r Muhammadan 
midteo* — pLitcka^e with his own funds m name ofmistiess and legis- 
lation of deed in her name—Pio^aty heated as his own and no po$- f 
session ot use of it by miJi ess~ L andlot d and tenant - Estoppel as to 
dental of title by tenant — Act JSfo I of ibid ( Indian Evidence ActJ, 
section 116 — No mfeicnce against Litigant as to contents of documents 
he considers melevant— Omission of opposing litigant to put them 
in evidence in pioper way ] A Hindu taluqdar who had two wives 
and a Muhammadan mistress and had alicady made substantial 
provision tor the latter, pmcha&ed a houso with his own money m 
the name of the mistiess, and registered the deed alsom her name 
He treated thu house however, uS bPs own during his life-time, living ' 
in it, pay mg for repairs and tuxes, andiocoiving rent foi it when 
let, as did his senior widow aitei his death . and the mistress had 
no posseb&ion oi use ot the house. In a suit by the senior 
window io eject, after due notice to quit, a tenant to whom she 
had kt the house, whose defence was a denial of the plaintiff’s 
and an assenion that he held under the Muhammadan 
mistress who claimed title under the deed of sale m her name of 
which she had obtained possession, 

Held (reversing the decision ol the High Court, and restoring that 
of the Subordinate Judge) that on the evidence m, and under the 
circumstances of, the case the deed of sale was, and had remained 
throughout, a benami transaction 

The geneial rule in India, in the absence of all other relevant 
on cums Lances, laid down m Dhurm Das Randey v Shama Soondri 
Dibiah, 3 Moo. I. A, 220, that “ the cuter ion m these cases is tip 
consider flora what source the money comes with which the 
purchase money is paid ** followed. 

It is open to a litigant to refrain from producing any documents 
which he considers mefevant , and if tho opposing litigant is 
dissatisfied, it is for him to apply for an affidavit of documents ard 
he can to obtain inspection and production of all that appear to him 
in such affidavit to be lelevunt and proper. If he fails to} do so, 
neither he, nor the Court at his suggestion, is entitled to draw any 
inference as to the contents of any such documents. It is tor the 
litigant who desires to lely on the contents of documents to put 5 
them in evidence m the usual and proper way , it he fail?, to 
do so, ho inference m his favour oan be drawn as to the contents of 
them, 

A tenant who has been let into possession cannot deny his r 
landloid’s title, however defective it may be, so long as he has not ' 


openly restored possession by surrender to his landlord. 

Bilas Kunwar v. Desraj Ranjit Singh ## 557 

BOARD OF REVENUE. Reference by— , See Act No. Il of 1899, f 
section 57 (b) *• .. .. ..125 

BOND, See Mortgage .* .. r# 426 

BURDEN OF PROOF, See Act No. XLV of 1860, section 456 .. 395 

— - — See Act (Local) No II of 1901, section 164 .. £95 

— See Fraud .. ..537 


CANCELLATION OF OR©ER, See Act No. V of 1881, section 30 ^ 380 



GENERA L INDEX, 


« CASE 99 meaning of— -T See Criminal Procedure Code, seotion 198 , , 

* ■ — — See Act No. IX of 1908, schedule I, articles 91 and 190 .. 

CAUSE OF ACTION, See Qvil Procedure Code (1908), seotion 20 (c) . . 

See HinduLaw .. .. ,, 

See $rade Mark ,, M 

CHARGE —Annuity — Charge on, movable as well as immovable property-* 
Sale of property charged in separate lots Notice of charge to pur * 
chasers, J Movable property at all events movable property which 
is not perishable or necessarily consumed by use, may be effec- 
tively charged with the payment of an annuity and may be sold 
subject to the charge even in execution of a decree for arrears of 
the annuity. Sahib Mi / %a v. Umda Kkanam, I. L. R.,‘ w 19 Calc., 444, 
followed. 

Where, however, an annuitant, in execution of a deoroe which he had 
obtained for arrears of an annuity, ^attached and sold part of such 
, Siovable property without notice of the charge, and the nature of the 
property was such that it was of no particular value apart from 
other property which was sold separately, it was held that such part 
must be taken to have been sold free of the charge* 

G-anesh v, Babu Ram . . 

♦ — See Act No IV of 1882, seotion 82 ## ## 

CIVIL AND REVENUE COURTS (Jurisdiction), See Aot (Local) No. II 

* %i 1901, seotions 4 and 19 

* * * • * * « 

— w i—( Jurisdiction), See Aot (Local) No, XI of 1901, 

section 95 

* * (Jurisdiction), See Act (Local) No. II of 1901, 

sections 95 and 167 , , . . „ 

(Jurisdiction), See Aot (Local), No. IX of 1901, 

seotion 167 .. .. .. *, *, 

CIVIL COURT, See Aot No. XXIII of 1871, seotions 4, 6, 6, , 

CIVIL PROCEDURE CODE (1882)— Execution of decree— Attachment, 
withdrawal of— Striking off of execution case Alienation.] In execu- 
tion of a decree passed against H, his property was attached under 
Aot XIV of 1882. The application for execution was struck off on 
default by the decree-holder in the payment of process fees. H thru 
made a gift of the said property in favour of his mother who sold 
it to the defendants. Held, that the attachment must be prostitut'd 
to have subsisted and the gift was void 

Daud Ali u. Ram Prasad M .. 

"" - y — - sections 18 and 2d4, See Res judicata . * 4 

— r — sections 3l7 and 231, See Hindu Law 

— * 1908 SECTION 9~ Act No. ToflBV! {Syt-'f-' 

Belief* Act) } section 42 — Suit for declaration that the yUw j .*; v » ■' 

Jhe Honorary Secretary of an association - S uit maintain* ! U ‘ * ; 
diction] _ Although the fact that an office in of a partly t » f 
nature is not by itself suftioh*nt to render :t suit ivo. i*'- 
office unmaintainable in a Civil Court, yvt ulnr<* a ; ; » 
plained of his eviction from the office of aecroUry ?. * .* ■ 
which was an honorary office and his euuhnu.wn*-- ». 
depended upon rules which the society had now r to .hi t*. * ■ 
moment, it was held that a Civil Court ought not in • n r . * • * 
for a declaration that the plaintiff bad bn»i» ill g oy u 
such gflfice, inasmuch as such Court emih* ti-« -wy *. . . &■* 

favour vjhioh might not bo immediately muietni w-n*!**/ t/ 



